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HIGH COURT FORM NO.(J) 2. 
HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

 

IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 

Present: Smti Munmun B.Sarma 

Civil Judge 

Tezpur, Sonitpur 

 

15th December’2017 

 

TITLE SUIT NO. 11/2007 

  Sri Sonaram Bhuyan 

 Son of Late Mukheswar Bhuyan   

 Resident of Madhupur,  

 PO & PS – Biswanath Chariali 

District – Sonitpur, Assam                         ----- Plaintiff 

-Vs.- 

(1)  Sri Heramba Saikia 

 Son of Late Bogiram Saikia  

 Resident of Madhupur  

 (2)  Sri Jogen Sarma  

 Son of Late Tarini Kanta Sarma  

 Resident of Bamgaon,  

 (5)  Sri Jagat Borah  

 Son of Late Madhab Chandra Borah  

 Resident of Bamgaon, 

 (6)  Sri Jogeswar Borah  

 Son of Late Moniram Borah  

 Resident of Madhupur 

 All are under – 

PO & PS – Biswanath Chariali 
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 District – Sonitpur, Assam  

(10) Smt. Rupali Bora 

Daughter of Sri Khargeswar Bora 

 Resident of Dhenukhana 

 Now residing with Sri Prabin Talukdar @ Kalita 

 Son of Phatik Talukdar @ Kalita 

 PO & PS – Biswanath Chariali 

 District – Sonitpur, Assam 

----- Defendants 

 

Suit against the following defendants abated on their death – 

(3)  Dandi Upadhyaya 

 Son of Late Ralal Upadhyaya  

 Resident of Goulia 

 PO & PS – Biswanath Chariali 

 District – Sonitpur, Assam  

(4)  Sri Milan Bhuyan  

 Son of Late Ghanta Kanta Bhuyan  

 Resident of Bamgaon, 

 PO & PS – Biswanath Chariali 

 District – Sonitpur, Assam  

(7)  Dr. Kusheswar Borah 

 Resident of Santipur 

 PO & PS – Biswanath Chariali 

 District – Sonitpur, Assam  

(8) Sri Purna Hazarika,  

 Ex- Principal of Biswanath Chariali College 

 Biswanath Chariali 

 PO & PS – Biswanath Chariali 

 District – Sonitpur, Assam 

(9) Sri Sadananda Dahal  

 Son of Late H.P. Dahal 

 Subject Teacher and Principal In-charge 
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 Chariali Higher Secondary & Multi purpose School of 

Biswanath Chariali,  

 PO & PS – Biswanath Chariali 

 

This suit for a decree of declaration that the girl child born out of womb of 

defendant No.10 on 15-06-99 is not the daughter of plaintiff and for 

recovery of damages from defendants. 

 

 

Counsel for Plaintiff :  

Counsel for Defendant  :  

 

 

JUDGMENT 

(1) This is a suit for a decree of declaration that the girl child born out 

of womb of defendant No.10 on 15-06-99 is not the daughter of plaintiff and 

for recovery of damages from defendants.   

 

Case Of The Plaintiff:  

(2) The plaintiff stated that defendant No.1 to 6 are member or staff of 

the school where the plaintiff was holding the post of Vice Principal from 23-

05-1996 to 07-01-99 and they claimed themselves to be senior to the 

plaintiff. The defendant No. 7 and 8 instigated them to obtain a stay order 

against his promotion and the Director on 04-08-1996 accordingly stated the 

promotion order. However, the stay order was subsequently vacated but the 

defendant No.1 to 6 moved the Hon’ble High Court against the same, but 

the Writ Petition was dismissed on 24-11-1998.   
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(3) The plaintiff stated that defendant No.1 lodged an FIR at Biswanath 

Chariali Police Station and it was registered as Biswanath Chariali PS Case 

No.22/99 dated 13-03-99 (GR Case No.118/99) falsely alleging that the 

plaintiff was having an illicit relationship with defendant No.10. It was also 

alleged that the plaintiff was cohabiting with the defendant No.10 for his 

sexual pleasure and as a result defendant No.10 became pregnant. The 

defendant No. 7 & 8 manipulated the defendant No.10 to make false 

statement during investigation and u/s 164 CrPC, but the said investigation 

ended in F/R.  

 

(4) On instigation of defendant No. 7 and 8, the defendant No.10 

instituted a proceeding u/s 125 CrPC claiming maintenance for herself and 

the girl child that was born to her on 15-06-1999. In the said petition, the 

defendant No.10 stated that the plaintiff kept her in a rented house for 

about ten months and was avoiding marriage. Subsequently, the defendant 

No.10 amended the petition to state that she was married with the plaintiff 

at Nagsankar temple on 29-06-1998 and the girl child was begotten out of 

the wedlock on 15-06-1999. In the said proceeding u/s 125 CrPC, the 

plaintiff could not establish the marriage. However, ld. Magistrate ordered 

the plaintiff to pay maintenance for the girl child assuring and presuming 

her to be the daughter of the plaintiff in a most unlawful manner. The 

plaintiff filed a revision before the Ld. Sessions Judge, Tezpur but vide its 

judgment dated 21-07-2006 the finding of the ld. Magistrate was affirmed. 

However, it was also observed that the plaintiff could approach the Civil 

Court that he was not the father of the girl child and until then the plaintiff 

was bound to maintain the said child. After that plaintiff filed application u/s 
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482 CrPC for quashing the maintenance order. He also filed another petition 

pointing out that the defendant No.10 is residing with one Sri Prabin 

Talukdar along with the girl child and the plaintiff prayed for DNA test for 

deciding the paternity of the child. The defendants have been defaming the 

plaintiff describing him a characterless man involved in woman scandal 

involved with defendant No.10. The plaintiff was forced to instituted MS 

No.20/01 claiming damage to the tune of Rs.51,00,000/-. Hence, the 

plaintiff instituted this suit to declare that the girl child born out of the 

womb of defendant No.10 on 15-06-1999 is not the daughter of plaintiff and 

also for recovery of damages from the defendants.          

 

Case Of The Defendant Nos. 1, 2, 5 & 6:  

(8) Defendant Nos. 1, 2, 5 & 6 submitted a joint written statement 

and claimed that there is no cause of action; that the suit is not 

maintainable under law and it is barred by limitation and that the 

defendants are neither proper or necessary parties in the suit and therefore 

the suit is bed for mis-joinder of parties. Defendants stated that defendant 

Nos. 1 to 6 neither obtained stay order nor field the Civil Rule on instigation 

of defendant Nos. 7 and 8. Defendant Nos. 1 to 6 had preferred the Civil 

Rule against the State of Assam, and some of its officers and the State 

Selection Board and the plaintiff without any malice and they had 

reasonable, just and probable cause to prefer the Civil Rule. It was also 

denied that defendant No.10 was manipulated by defendant Nos.7 and 8 

into giving false statement during investigation or u/s 164 CrPC. It was also 

denied that defendant No.10 instituted the proceeding u/s 125 CrPC on 

instigation of defendant Nos. 7 and 8. It was also denied that the 
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defendants have been defaming the plaintiff or that they have abused the 

process of law which caused heavy and substantial loss to the plaintiff. The 

defendants further stated that the plaintiff has already field MS No.20/01 

against the defendant Nos. 1 to 8 for realization of compensation of 

damages, thus, he is debarred under law from filing this suit for realization 

of another amount.  

 

(9) The defendants Nos. 1, 2, 5 & 6 are no way connected with the 

maintenance case field by defendant No.10 against the plaintiff. Defendant 

Nos. 1, 2, 5 & 6 also mentioned that because of plaintiff’s character and 

activities and because of illicit connection with other woman and also with 

defendant No.10, it was widely published in newspaper and the general 

public of Biswanath Chariali, Student Union, Mahila Samity, Lekhima 

Samaroh, had to take several resolutions against him and the plaintiff had 

no respect, honour etc. amongst the public and students, teachers, staff etc. 

He was transferred from Biswanath Chariali due to demand by the public. 

He has not suffered damage due to any activities of the defendant Nos. 1, 

2, 5 & 6. Plaintiff has filed this false and vexatious suit against the 

defendants and therefore is liable to pay compensation u/s 35 A CPC.         

 

Case of the defendant Nos. 10:  

(10) The defendant No.10 claimed that there is no cause of action; 

that it is barred by limitation and is not maintainable under law. The suit is 

also bad for mis-joinder of parties as the defendants Nos. 1, 2, 5 & 6 are 

not necessary and proper parties in the suit. The defendant No.10 stated 

that the FIR was lodged against the plaintiff on basis of true facts. Plaintiff 
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had illicit relationship with defendant No.10 and cohabited with her & 

because of the cohabitation, defendant No.10 became pregnant and bore a 

child. The plaintiff kept the defendant No.10 in a rented house for 

cohabitation and she never acted as a tool in the hands of defendants Nos. 

7 and 8. She also denied that the proceeding u/s 125 CrPC was filed by her 

on instigation of defendant No.7 and 8 and stated that the defendant Nos. 7 

and 8 are no way connected with the said proceeding. She had filed the 

proceeding after consultation with her advocate. She denied that she left 

her father’s house and is residing with one Sri Prabin Talukdar. The plaintiff 

is the father of the girl child born to defendant No.10 and she has not 

abused the process of law at any point of time and the plaintiff has not 

suffered any heavy financial loss for the act of the defendants. The 

defendant No.10 also stated that she has every right to object the DNA test 

and as such she has objected to it. Defendant No.10 also stated that the 

other defendants are no away connected with the case field by her against 

the plaintiff.   

 

(11) Upon perusal of the pleadings of both parties and hearing learned 

advocates of both sides, the following ISSUES are settled:  

1. Whether there is any cause of action for the suit?  

2. Whether the suit is not maintainable? 

3. Whether the suit is bad for mis-joinder of party? 

4. Whether the suit is barred by limitation?   

5. Whether the plaintiff is biological father of defendant No.10’s 

daughter? 



 

Page 8 of 14  

6. Is plaintiff is bound to pay child maintenance to defendant No.10 

for the girl child? 

7. Whether the plaintiff eligible for damages for defaming plaintiff 

by his character assassination?  

8. Whether the plaintiff is entitled to the decree, as prayed? 

9. To what other relief relief (s) the parties are entitled to?  

(12) During trial, the plaintiff has examined himself as PW-1 and Sri Bubul 

Ojha as PW-2. He exhibited certain documents to prove its case. The 

defendants, also examined DW-1 Jogen Sarma & DW-2 Jagat Bora as 

witnesses.    

 

DISCUSSION, DECISION AND REASONS THEREOF: 

(13) I have perused the pleadings, both the oral and documentary 

evidence & heard the argument forwarded by both sides minutely. The 

issues are discussed herein below. 

 

ISSUE NO.1: Whether there is any cause of action for the suit? 

(14) A cause of action is a bundle of facts which are required to be 

pleaded and proved for the purpose of obtaining relief claimed in the 

suit. The plaintiff claimed that on instigation of defenadant nos.1 -9 the 

defendant no.10 instituted false maintainance case against him & also got a 

Distress Warrant issued against him, and because of which he face 

humiliation and shame. He also claimed that the defendants were doing his 

character assasination. All these allegations were denied by the defendants. 

I am of the considered opinion that there is a dispute between the parties 
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which needs adjudication. Hence, it is held that there is cause of action and 

therefore, issue no.1 is settled in favour of plaintiff. 

 

ISSUE NO.2: Whether the suit is not maintainable? 

ISSUE NO.3: Whether the suit is bad for mis-joinder of party? 

(15) Both these issues have been discussed together as none of the 

parties forwarded any evidence or argument in his regard. Perusal of the 

written statement of Defendant Nos. 1, 2, 5 & 6 reveals that they 

challenged the maintainability of the suit without citing any specific reason 

as to why it is not maintainable. They also stated that the defendants are 

neither proper or necessary parties in the suit and therefore the suit is bad 

for mis-joinder of parties. I have given this due consideration and after 

perusal of the case record and the pleadings I failed to find any reason that 

makes the suit not maintainable. Coming to the question of mis-joinder of 

parties, considering the fact that the plaintiff holds all the defendants 

responsible for spreading the alleged rumors that he had illicit relation with 

defendant no.10 and fathered her daughter, and therefore, it appears that 

the suit is not bad for mis-joinder of parties. Hence, Issue Nos.2 & 3 are 

settled in favour of the plaintiff. 

 

ISSUE NO.4: Whether the suit is barred by limitation? 

(16) The defendants in their written statement has challenged that the 

suit is barred by limitation. It is seen that the plaintiff has prayed for two 

specific decrees – (i) damages due to defamation & (ii) declaration that he is 

not the biological father of defendant no.10’s daughter. The last incident for 

which he claimed damages is the issuance of Distress Warrant against him. 

As for the declaration that he is not the biological father of defendant 
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no.10’s daughter, in the Revision before the Ld. Sessions Judge, Tezpur vide 

its judgment dated 21-07-2006 the Court observed that the plaintiff could 

approach the Civil Court for a declaration that he was not the father of the 

girl child and until then the plaintiff was bound to maintain the said child. 

Thus, it appears that the suit is well within the limitation period and 

therefore, Issue No. 4 is settled in favour of the plaintiff. 

 

ISSUE NO.5: Whether the plaintiff is biological father of 

defendant No.10’s daughter? 

ISSUE NO.6: Is plaintiff bound to pay child maintenance to 

defendant No.10 for the girl child? 

(17) Issue Nos.5 & 6 are discussed together as the decision in Issue No.6 

will depend on the decision in Issue No.5. The plaintiff claimed that he is not 

the biological father of defendant No.10’s daughter. He even sought DNA 

testing to verify the paternity of the child. The Court directed defendant 

no.10 produce the child for the DNA Test to verify paternity, however, she 

didn’t comply with Court’s direction and finally defaulted in appearance and 

thus, the suit proceeded ex-parte against her. The plaintiff counsel had 

submitted Hon’ble Apex Court decision in Sharda Vs. Dharmpal, (2003) 4 

SCC, wherein it was held that - 

“If despite an order passed by the court, a person refuses to 

submit himself to such medical examination, a strong case for 

drawing an adverse inference would be made out. Section 114 

of the Indian Evidence Act also enables a court to draw an 

adverse inference if the party does not produce the relevant 

evidences in his power and possession.” 
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The plaintiff counsel also submitted Hon’ble Delhi High Court decision in 

Rohit Sekhar Vs. Narayan Dutta Tiwari & Anr., FAO(OS) No. 547/2011, 

wherein it was held that - 

“…though a matrimonial Court and the Civil Court has the 

implicit and the inherent power to order a person to submit 

himself for medical examination and to issue a direction to hold 

a scientific, technical and expert investigation but if despite the 

order of the Court, the respondent refuses to submit himself to 

medical examination, the Court is entitled only to take the 

refusal on record to draw an adverse inference therefrom.”  

 

Thus, it is seen that the plaintiff have been denying paternity for 

nearly over two decades and the DNA Test would have been the sure and 

best way of ascertaining the same and resolving the issue once and for all. 

However, the defendant no.10 didn’t comply with Court’s direction and 

avoided the proceeding itself to prevent the Test. Thus, adverse inference 

can be drawn that defendant no.10 avoided the DNA Test as the result 

would be adverse to her. 

 

(18) However, an important question that needs to be answered is 

whether the Court can decide the paternity of a child without giving him/her 

an opportunity to fight her case? Wouldn’t such a declaration be absolutely 

against all principles of law & justice? Defendant No.10 could have refused 

the DNA Test on behalf of the child only if she would have been 

representing the child as per law. Perusal of the Record shows that the child 

was never made a party to the suit. Thus, under the given circumstances, 

Issue No.5 is decided accordingly. 
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(19) As the plaintiff failed to prove to the degree of preponderance of 

probability and as per established principles of law that he is not the 

biological father of defendant no.10’s child, hence, it is held that the order 

of the ld. Magistrate & Hon’ble Sessions Judge in the different cases 

regarding maintenance will sustain and the plaintiff is bound to pay child 

maintenance to defendant No.10 for the girl child. Issue No.6 is decided 

in the affirmative & against the plaintiff. 

 

ISSUE NO.7: Whether the plaintiff eligible for damages for 

defaming plaintiff by his character assassination?  

(20) The plaintiff claimed in his plaint that the defendants have been 

defaming the plaintiff describing him a characterless man involved in woman 

scandal involved with defendant No.10. Defendant No.10 got a Distress 

Warrant issued against him on instigation of the other defendants and 

because of which he faced humiliation in the society. Thus, he is eligible for 

damages for his character assassination. 

 

(21) Perusal of the evidence of the plaintiff as PW-1 is enlightening in 

deciding this issue. When he was appointed as the Vice Principal of the said 

school, the defendants raised objection & filed a Writ Petition in the Hon’ble 

Gauhati High Court. In the said Writ he along with the Govt. of Assam and 

other higher officials of Govt of Assam were impleaded as parties. 

 After the dismissal of the Writ he instituted a Money Suit for 

compensation of defamation of Rs.51,00,000/- impleading the defendants of 

this suit as parties. This Money suit was dismissed and plaintiff filed appeal 

in the Hon’ble Gauhati High Court & the said appeal is pending there. Thus, 
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it is clear that this suit cannot be for damages on account of the same 

incident & already the matter is pending in High Court and it is sub-judice. 

 

(22) Plaintiff admitted during cross-examination that he has not deposit 

any amount in the Court for the maintenance of the child as directed by the 

subordinate Courts & also the Hon’ble Gauhati High Court. He admitted that 

later the defendant No.10 filed a case praying for issuance of Distress 

Warrant against him as he did not pay the amount. Plaintiff also stated that 

the people of Biswanath Chariali do not dislike me and they are paying due 

respect to him. In support of his claim the plaintiff forwarded the evidence 

of PW-2 Sri Bubul Ojha stated that prior to filing of this suit no matter arose 

at Biswanath Chariali regarding illicit relationship between plaintiff and 

Rupali Bora and birth of a illegitimate child. No proposal was taken 

regarding the illicit relationship between them by Biswanath Charili Student 

Union, or the writers association. He also claimed that the people of 

Biswanath Chariali love the plaintiff and also respect him.  

 

(23) Thus, what appears from this evidences is that there was a huge 

public outcry regarding the illicit relation between the plaintiff and his 

student/defendant no.10 and the subsequent birth of a child. However, the 

evidences failed to show the involvement of defendants in anyway defaming 

the plaintiff. Rather, evidence of both PW-1 & PW-2 reveals that plaintiff is a 

much loved respected person of the locality. If that is the case, the question 

of lowering the prestige and reputation of the plaintiff in the eyes of the 

public doesn’t arise. Hence, Issue No.7 is settled against the plaintiff. 
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ISSUE NO.8: Whether the plaintiff is entitled to the decree, as 

prayed? 

ISSUE NO.9: To what other relief relief (s) the parties are 

entitled to?  

(24) In view of the decisions in the prior issues, it is held that the plaintiff 

is not entitled to the decree as prayed for and that neither of the parties is 

entitled for any other relief. 

 

 

ORDER 

(25) The suit is dismissed without cost. Prepare a decree accordingly.  

 

 Given under my hand & seal of the Court on 15th of December’ 2017. 

 

 

 (Munmun B.Sarma) 

Civil Judge 

              Tezpur, Sonitpur 

 

Dictated and corrected by me. 

 

 

(Munmun B.Sarma) 

Civil Judge 

Tezpur, Sonitpur 

 

 

Dictation taken and transcribed be me: 

 

        

(J. K Muru) 

Steno.   


